
 G.R. 1815/2016 

 

 1 

IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1815/2016 

U/s 279/338 I.P.C. 

  

STATE 

-Vs- 

Himangshu Barman 

                                                    ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

  Nalbari, 

 

For the Prosecution: Mr. H. Sarma   Ld. Asstt. P.P.  

For the Defence: Mr. N. Bharali   Ld defence advocate 

 

Evidence recorded on: 11.05.18, 4.06.18, 22.06.18, 5.07.18, 5.10.18 

Argument heard on: 20.11.18. 

Judgment delivered on: 29.11.18. 

 

JUDGMENT 

1. The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one Pranab Malakar on 22.11.16 before O/c Nalbari P.S., alleging inter 

alia that on 14.11.16 at around 12 pm, when his son Bidyut Jyoti Malakar 

along with his mother were on their way from old Dhamdham bus stand to 

home on their bicycle, the offending vehicle being a motorcycle bearing 

registration no. AS-14D-9522 coming from the opposite direction, either 

rashly or negligently knocked down Bidyut at Kalafakirtola road or caused 

grievous injury to him. Thereafter, local public immediately rushed to PO 

and shifted Bidyut to Govt. Hospital and on 16.11.16 he was transferred to 
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GNRC hospital. The informant stated that his son is still undergoing 

treatment and due to being busy in his son's treatment, there was delay in 

lodging the ezahar. Hence the case. 

2. That on receipt of the ezahar at the P.S., the same was registered as 

Nalbari P.S case No. 835/16 u/s 279/338 I.P.C. On the basis of the 

‘ejahar’, police started investigation and after completion of investigation 

finding prima facie materials against the accused person namely 

Himangshu Barman, the police submitted the case in Charge-sheet U/s 

279/338 I.P.C. vide Charge-sheet no. 434/16 dated 30.11.16. 

3. That on submission of the charge-sheet cognizance was taken U/s. 

279/338 I.P.C. by this court. Now as the accused person was served police 

notice during the stage of investigation, summon was issued to him and 

on his appearance, he was allowed to go on Court-bail to face the trial. 

4. That copy was furnished to the accused person and on finding prima facie 

materials of offence – particulars of offence and substance of accusation 

for offence U/S 279/338 I.P.C was explained to the accused person and he 

was asked whether he pleaded guilty, to which he pleaded not guilty and 

claimed to be tried. 

5. That in the course of hearing the prosecution side examined 7 nos of 

witnesses. The prosecution side marked and exhibited 4 nos of 

documents. The accused was examined U/s 313 Crpc. The defence case is 

of total denial and they declined to adduce any evidence. 

 

6. Points for determination:- 

I. Whether the accused person on 14.11.16 at around 12 

pm, at Kalafakirtola road, near Masjid under Nalbari 

P.S., drove his vehicle either rashly or negligently on a 

public way and endangered human life and thereby 

committed offence punishable u/s 279 I.P.C ? 
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II. Whether the accused person on the aforesaid date, 

time and place by driving his vehicle either rashly or 

negligently knocked down Bidyut Jyoti Malakar and 

caused grievous hurt to him and thereby committed 

offence punishable U/s 338 I.P.C.? 

 

7. Discussion, Decision and Reasons thereof:- 

 Heard arguments of both sides. Perused the case record. My findings are 

as follows:- 

8. Pw 1 – Pranab Malakar deposed in his evidence that he knows the 

accused person and that on 2016 one day at around 12 pm, his son was 

hit by a bike at Dhamdhama. Pw 1 deposed that his wife had informed 

him about the said incident. Pw 1 deposed that till he had reached PO, his 

son was shifted to hospital. Pw 1 deposed that at the time of occurrence, 

his son was on his bicycle. Pw 1 deposed that 2-3 days later, he had 

lodged ezahar. Ext 1 is the ezahar and Ext 1(1) is his signature. 

9. Pw 2 – Mahboob Ali deposed in his evidence that he knows both the 

informant and the accused person from the day of occurrence and that in 

the year 2016 at around 12 pm, when he was at his shop, a boy on his 

cycle was at the street across his shop and at the same time, the accused 

was on his bike moving from the opposite direction. Pw 2 deposed that 

moments later, he heard a sound of collision and when he rushed to PO, 

he saw that the bike of the accused had collided with the bicycle of the 

boy.  Pw 2 deposed that the boy had fell off from his cycle and thereafter 

he had sent the boy to hospital on a rickshaw. 

10. Pw 3 – Ashraf Ali deposed in his evidence that he knows the accused from 

the day of occurrence and that on 2016 in the month of November, one 

day at around 12 pm, a boy on his cycle was coming from the east side of 

the road and in the meantime, the bike of the accused person coming 
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from the west side of the road collided head on with the cycle of the boy. 

Pw 3 deposed that the boy fell off from his bicycle and thereafter they 

sent the boy to hospital on rickshaw. Pw 3 deposed that the accused 

followed the boy to hospital. Pw 3 deposed that the accused was riding on 

the wrong side of the road. He denied the suggestions put to him that he 

had stated before police that he had reached the spot of accident after the 

occurrence. 

11. Pw 3 in his cross revealed that PO is a concrete road and in the vicinity of 

PO, there are a number of shops and houses. 

12. Pw 4 – Bipin Ch. Barman deposed in his evidence that he do not know the 

informant and that the accused person is his son. Pw 4 deposed that on 

November 2016, one day police had called him to Nalbari P.S. Pw 4 

deposed that police had seized his bike. Ext 2 is the seizure list and Ext 

2(1) is his signature. Pw 4 deposed that he was not present at P.O, at the 

time of accident on the relevant time. 

13. Pw 5 – Bidyut Jyoti Malakar who is the victim in the instant case deposed 

in his evidence that the informant is his father and one and a half years 

ago, one day at around 10 pm, when he was cycling to his home from 

Dhamdhama bus stand, a bike coming from the opposite direction collided 

with his bicycle. Pw 5 deposed that after the collision, he fell off from the 

bicycle and lost his senses. Pw 5 deposed that he regained his senses at 

civil hospital. Pw 5 deposed that he sustained head injury and fracture of 

his collar bone. Pw 5 deposed that he was treated at GNRC hospital 

Amingaon. 

14. Pw 6 – Ruma Malakar deposed in her evidence that the informant is her 

husband and she knows the accused person. Pw 6 deposed that one and 

a half years ago, at around 12 pm, she along with her son were on their 

way to their home and her son was cycling ahead of her. Pw 6 deposed 

that the accused person on his bike had collided head on with her son. Pw 
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6 deposed that her son was on the left side of the road and after the 

accident, her son fell off and lost his senses and later she with the help of 

local people shifted her son to hospital. Pw 6 deposed that from Nalbari 

civil hospital, they shifted her son to Barua nursing home where his X-ray 

was done. Pw 6 deposed that her son sustained fracture injury on his 

collar bone and also sustained head injury. Pw 6 deposed that on the 

following day, they took her son to GNRC Amingaon for further treatment. 

15. Pw 6 in her cross revealed that she have filed a MACT case. 

16. Pw 7 – Bhupen Nath is the I.O., and his evidence is of routine nature, 

depicting the various stages of investigation. 

17. In this case there is no dispute that the bike of the accused and the cycle 

of the victim entered into a head on collision. The question that needs to 

be answered is whether the accident had occurred due to rah or negligent 

driving of the accused person at the relevant point of time. 

18. Pw2 and  Pw3 claims to be the eye witnesses of the occurrence and it is 

his  evidence that  at the relevant time  the bike of the accused collided 

head with the cycle of the victim as a result of which the victim fell off 

from his cycle and sustained injuries on his person. But as I carefully go 

through the   testimony of Pw2, it appears that at the time of occurrence 

he was in his shop and was busy attending to his customers. He became e 

aware of the accident only after hearing the sound of collision. Therefore, 

his testimony do not help the prosecution case. Coming to the evidence of 

Pw1, it appears that there is vital contradictions between his testimony 

and his statement before police, hence he do not come across as a 

reliable witness.   Pw6 is also another eye witness and according to her at 

the time of the incident she and her son, Pw5 were returning to their 

home and Pw5 was cycling ahead of her and it is her evidence that at the 

relevant time the bike of the accused collided head on with the cycle of 

her son. But apart from the said fact of accident which has been admitted 
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by the accused her evidence is vague in regard as to how the accident 

had occurred. Her evidence is completely in regard to the manner in which 

the bike was driven by the accused at the relevant point of time. On the 

other hand the accused in his statement under section 313 CRPC had 

explained the circumstances under which the accident had occurred and 

had stated that at the relevant point of time, the victim on his cycle 

suddenly came in front of his bike and hit on his right leg as a result of 

which both he and the victim fell off their respective vehicles. He further 

stated that he took the victim to hospital and the same is an admitted 

fact.  Hence , from the explanation given by  the accused in regard to the 

circumstances under which the accident  had occurred, it  do not appears  

to this court that the accident had occurred due to rash or negligent 

driving of the accused. Simply because an accident happened which 

resulted in injury or death of somebody it cannot be taken for granted 

that the driver of the vehicle involved with the accident is guilty of rash or 

negligent driving.  

19. The prosecution is to prove not only the rashness or negligence of the 

driver but also must prove that the rashness or negligence is responsible 

for the accident and consequent injury of the victim or death of the victim. 

20. Now, coming back to our case, it appears from the aforementioned 

discussion that the prosecution has failed to prove that the accident had 

occurred due to rash or negligent driving of the accused.  
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ORDER 

 

Hence considering the above discussion, the accused Himangshu Barman 

is found not guilty for offence u/s 279/338 I.P.C and is accordingly 

acquitted and set at liberty forthwith. 

 

The accused person’s bail-bond also stands cancelled after expiry of the 

appellate period. 

 

Pronounced by me on this open Court, this day the 29th day of November, 

2018 under my hand and seal of this Court. 

 

 

Typed by me and corrected by me:- 

 

Zubee Chaliha, J.M.F.C, Nalbari.
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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1815/2016 

U/s 279/338 I.P.C. 

  

STATE 

-Vs- 

Himangshu Barman 

                                                    ..... Accused 

 

ANNEXURE 

1.  PROSECUTION WITNESSES: 
 

P.W.1: Pranab Malakar (Informant), 

P.W.2: Mahboob Ali, 

P.W.3: Ashraf Ali, 

P.W.4: Bipin Ch. Barman, 

P.W.5: Bidyut Jyoti Malakar, 

P.W.6: Ruma Malakar, 

P.W.7: Bhupen Kalita (IO), 

 

2.  DEFENCE WITNESSES: 

 NIL. 

3. EXHIBITS (BY PROSECUTION SIDE): 

 Ext 1: Ezahar, 
 Ext 1(1): Signature of the informant, 
 Ext 2: Seizure list, 
 Ext 2(1): Signature of seizure witness Bipin Ch. Barman, 
 Ext 2(2): Signature of I.O., 
 Ext 3: Sketch map, 
 Ext 3(1): Signature of I.O., 
 Ext 4: Charge sheet no. 434/16, 
 Ext 4(1): Signature of I.O. 
  

4.  EXHIBITS (BY DEFENCE SIDE): 

 NIL. 

 

  Typed by me and corrected by me:- 

 

  Zubee Chaliha, J.M.F.C, Nalbari  


